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DELAWARE COURT OF CHANCERY NEW RULE 193 


Chancellor’s Order of Seizure of Property of Nonresident 
Defendant to Compel His Appearance in Suit 
Brought Against Him. 


“Rule 193. No order of seizure shall be entered under 
the provisions of the second paragraph of Paragraph 3850, 
Section 7, of the Revised Code of 1915, as amended by 
Chapter 268, Volume 36, Laws of Delaware, unless appli- 
cation therefor is accompanied by the sworn statement of 
the complainant, or, if there be more than one complain- 
ant, by all or some one of them, setting forth the kind of 
property proposed to be seized under the order, a reason- 
able description thereof, its estimated amount and value, 
or, if any of these particulars cannot be stated, giving the 
reasons for the complainant’s inability to state them. The 
statement above referred to may be made on information 
and belief, and when so made the source of the complain- 
ant’s information shall be set forth. It is provided, how- 
ever, that the Chancellor may in his discretion dispense 
with a compliance with all or any part of this Rule in any 
case, upon application to him stating the reasons therefor.” 

The proceedings leading to the adoption of the fore- 
going new Delaware Equity Rule will become evident on 


reading the court decision digest under Delaware on page 
222, herein. 
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The trend of the 
day among cor- 
porations is to- 
wards employ- 
ment of an expert 
transfer agent. 


Let The Corporation 
Trust Company make 
you an estimate now 
on the cost of acting 
as transfer agent for 


YOUR company's 


securities. 
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Agent for Service of Process on 
Foreign Corporation. 


A general requirement of for- 
eign corporation law is that a 
foreign corporation as a step prece- 
dent to the doing of business in a 
state shall appoint therein an agent 
for the service of process on the 
corporation. The purpose of the 
law makers in prescribing such a 
condition is to compel the foreign 
corporation to submit to the state’s 
jurisdiction, and to bring it within 
the operation of local law. In view 
of the fact that such appointment is 
the corporation’s submission to the 
state’s jurisdiction, the choice of 
agent is of great importance. 

Proceedings against the corpo- 
ration may, of course, be com- 
menced by service upon the desig- 
nated agent, and during the course 
of the suit other documents and 
papers relating to it may also be 
presented to the agent. Proper 
appreciation of the importance of 
these papers and an understand- 
ing of their nature, and especially 
of the time limits involved for re- 
plying, is important, since to dis- 
regard or to delay in making 
response to any one may involve 
the corporation in difficulties. 

Likewise, the usual pleadings 
necessary in a proceeding may be 
variously described in different 
jurisdictions. For instance in one 
jurisdiction the first pleading filed 
by the plaintiff may be the decla- 
ration, in another it may be the 


complaint, in another, the petition, 
and in still another, the citation. 
Other pleadings, writs, etc., are 
also specially designated accord- 
ing to the jurisdiction wherein 
used, all of which, naturally, may 
confuse the agent unless he is 
thoroughly acquainted with the 
practice and procedure in force in 
his particular jurisdiction. 

The agent may also be called on 
to dispose of process arising out of 
suits or proceedings to which his 
corporation was not originally a 
party. Into this category fall writs 
of garnishment, or, to further show 
the variance in designations used, 
trustee processes, as they are called 
in certain jurisdictions. Writs 
and processes of this nature have 
been quite prevalent in the past 
few years due to economic condi- 
tions. It is important that the 
corporation, after having been prop- 
erly served, comply with the exact 
terms of the writ. 

Space does not permit an ex- 
tended discussion of the many 
different pleadings, writs, and proc- 
esses which the statutory agent 
may, at different times, be called 
on to dispose of intelligently. 
However, they are of sufficient 
number and importance to require 
the giving of careful thought to 
the duties resting on the statutory 
agent. 
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Domestic Corporations 
California. 

Provision of Workmen’s Compensation Act covering “injuries to 
artificial members” held valid. Originally, the California Supreme 
Court held, as we said in the digest of the decision in the February, 
1932 Journal, page 102, “that the constitution does not carry author- 
ity for the enactment of such a compensation provision (i. e., cover- 
ing injuries to artificial members) since ‘an intent that power be 
granted to compensate workmen for injuries to their personal property 
is nowhere to be found’; that the phrase is severable; that the pro- 
vision is unconstitutional :—and annuls the award.” On rehearing 
the court reverses its former decision, announces the constitution- 
ality of the statute, and holds that “the Commission was justified in 
granting compensation to respondent.” Pacific Indemnity Co. vs. 
Industrial Accident Commission et al., decided April 29, 1932. Bron- 
son, Bronson & Slaven and Harold R. McKinnon, all of San Fran- 


cisco, for petitioner. A. I. Townsend, of San Francisco, for respond- 
ents. 


Delaware. 


Attachment of stock of other Delaware corporations owned by 
nonresident directors of a Delaware corporation on order of Chan- 
cellor in derivative action by stockholders of the latter against the 
directors for an accounting. On a motion to vacate an order of 
sequestration entered on the filing of the bill, as indicated by the 
caption, as provided by the statute (second paragraph of section 
3850, Delaware Code of 1915, as added by Chapter 217, Laws of 1927, 
and as amended by Chapter 268, Laws of 1929). In obedience to 
the order the sequestrator seized shares of stock of various Delaware 
corporations standing in the names of the individual director-defend- 
ants of a market value, so says the Chancellor, of $1,343,736. He 
further says, on the present hearing, that “a few weeks ago,” namely, 
on May 16, 1932, they had a market value of $869,819, having suf- 
fered up to that time a diminution in value of $473,917. On an | 
attack against the statute as being unconstitutional on several grounds, 
and as invalid in various directions otherwise, the Chancellor (Dela- 
ware Court of Chancery, New Castle County) upholds the statute 
and finds that the complainants’ bill was well brought under it and 
that this case is clearly within its scope. After so deciding, but 
before filing the opinion, the Chancellor gave thought to the question 
of his power to exact an indemnifying bond to secure defendants 
against loss in event the complainants should not prevail in the suit. 
The statute provides that the Chancellor “may require the plaintiff 
to give approved security to abide any order of the Chancellor re- 
specting said property.” After requesting and receiving the views 
of the solicitors for the parties on the question the Chancellor an- 
nounces, in a memorandum accompanying the opinion referred to 
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above, his conclusion that the language though “quite artificial in 
its phraseology” if such was the legislative intent, is yet sufficiently 
broad, supported by self evident considerations of fairness and jus- 
tice, true equity, “to authorize the exaction of a bond generally in- 
demnifying the defendant against loss occasioned by what turns out 
to have been an unjustified seizure because it was unauthorized in 
aid of an unsustained case,” that is, a bond sufficient in amount to 
indemnify defendant, in event suit is discontinued or the bill dis- 
missed for any cause and the seized property is ordered returned, 
for any loss or diminution in value of the sequestered property suf- 
fered between the time of seizure and the time of its return. The 
Chancellor regrets “that the language of the clause was not made 
sufficiently broad to justify an indemnifying bond of more general 
extent. It is to be hoped that at the next session of the Legislature 
some broadening amendment to the clause will be adopted.” As to 
the bond to abide such order as may be given in the instant case it 
is said that “in the face of such a showing (the diminution in value 
of the seized shares referred to above), the complainants must be 
prepared to give a very substantial bond, if they would continue to 
keep the shares impounded. If my figures are correct, the demon- 
strated shrinkage which has already occurred would seem to supply 
the minimum measure of a bond. On this, however, the complain- 
ants may be heard if they desire.” (We understand that at a later 
date certain of the seized shares were released and returned, and, 
we believe, an indemnifying bond was then exacted “to abide any 
order of the Chancellor” respecting the property remaining im- 
pounded, on the termination of the litigation.) In conclusion (in the 
memorandum)—“One other matter remains to be mentioned.” The 
reference is to fishing expeditions in connection with the seizure of 
property of nonresidents, located in Delaware, particularly shares of 
stock of Delaware corporations. “I expressly disclaim any purpose,” 
says the Chancellor, “to characterize the present complainants or 
their solicitors, when I say that it is common knowledge that fre- 
quently the processes of courts are utilized by a certain class of liti- 
gants appropriately described by the expressive word ‘snipers’.” 
“It seems to me that complainants who seek to bring their adver- 
saries into court by seizure of their property ought to be prepared 
to say with reasonable certainty what property they desire to have 
seized.” “In part at least these objectionable features can be safe- 
guarded against by a rule of court to the effect that no order of 
seizure shall issue unless the complainant shall accompany his appli- 
cation with a verified statement showing the kind of property pro- 
posed to be seized, a reasonable description of it, its amount and 
estimated value, or if any of these particulars cannot be stated, giv- 
ing the reasons for the complainants’ inability to state them, and the 
information upon which the complainants’ belief as to any of the 
particulars will be founded. A rule of court to this general effect 
will be formulated, with a proviso that in any case the Chancellor 
may, in his discretion dispense with a compliance with all or any 
part of the rule.” (The subsequently adopted Rule 193 appears on 
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the front cover of this issue of The Journal.) Eddie Cantor and 
Benjamin F. Solzman vs. Arthur Sachs et al. (Goldman Sachs & 
Co.), handed down June 14, 1932. Clarence A. Southerland, of the 
firm of Ward & Gray, of Wilmington, and David L. Podell, of New 
York City, for the complainants. Caleb S. Layton, of the firm of 
Richards, Layton & Finger, of Wilmington, and Edward H. Green, 
of the firm of Sullivan & Cromwell, of New York City, for defend- 
ants appearing specially. 

Franchise tax liability of corporation in hands of receiver for wind- 
ing up continues. It is not essential to say more here, than that the 
Delaware Court of Chancery, New Castle County, after stating that 
the annual franchise tax on a Delaware corporation is imposed on 
the corporation for the privilege of existing, and that the appoint- 
ment of a receiver does not operate to break the continuity of the 
corporation’s life or to dissolve it, holds that the tax is payable by 
the receiver, out of the corporation’s assets in his hands notwith- 
standing the years for which it is due followed after the receiver was 
appointed. The annual tax had not been paid over a period of several 
years. The Delaware law provides that, unless an extension of time 
for payment is applied for and granted, if for two consecutive years 
franchise taxes remain unpaid “the charter of such corporation shall 
be void.” The receiver had been granted an extension of time, on 
request. The court says he had no authority to make the applica- 
tion and the dispensing power had no authority to grant the exten- 
sion on the unauthorized request. “The charter therefore became 
void when the franchise tax was unpaid for two consecutive years. 
The claim of the state will therefore be allowed for franchise taxes 
falling due only while the corporation was alive.” State of Delaware 
vs. Surety Corporation of America, decided July 25, 1932. William 
H. Foulk, Deputy Attorney General, for the State. Caleb S. Layton, 
of the firm of Richards, Layton & Finger, of Wilmington, for the 
receiver. 


Maryland. 


Right to pursue innocent stockholder for dividend illegally paid. 
A digest, carrying the foregoing caption, of Bartlett et al. vs. Smith 
et al., 157 A. 586, appeared in The Journal for April, 1932, at page 
152. On reargument, the judgment below is again “reversed and 
remanded” (Court of Appeals of Maryland, April 28, 1932, 160 A. 
440), but attention must be called to a reversal of the former holding, 
particularly noted in the prior digest, that because the trust fund 
doctrine as applied to capital stock “has been firmly established in 
Maryland,” the answer to the question “can an innocent stockholder 
be required to refund dividends seemingly declared in regular course 
of business out of profits, but actually paid out of capital when the 
corporation was not insolvent at the time the dividends were paid” 
must be in the affirmative, though it is noted that the answer in the 
Federal courts, which have repudiated the doctrine, has been in the 
negative. The court now says: “We are satisfied on reargument 
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that there are no binding precedents. _In this situation we are dis- 
posed to follow the Federal decisions as being more in accord with 
modern conditions and with the realities of life. In these days stocks 
of corporations are so widely held that it would be practically impos- 
sible for stockholders generally to know whether or not each semi- 
annual dividend paid in regular course was earned. Whatever their 
position may be theoretically, practically they are in no better posi- 
tion than creditors to know the condition of the company, and it 
would be an unfair and unreasonable burden to require them to pay 
back, years after they have been spent, dividends received in good 
faith from a solvent corporation in regular course of business.” 


New Jersey. 


On appointment of receiver of solvent corporation on application 
of minority stockholder. A receiver for a New Jersey corporation 
was asked by a minority shareholder thereof, charging wasteful acts 
on the part of the directors causing great losses, to the end that fur- 
ther wastes and losses might be avoided. The Court of Chancery of 
New Jersey, dismissing the bill, says: “After the event it is now 
clear that a different policy would have saved most of the losses. 
But the board of directors of a corporation are elected by the stock- 
holders for the very purpose of using their judgment in passing upon 
business problems of policy; and the court will not oust directors 
solely because the exercise of that judgment has resulted in a loss.” 
City Bank Farmers Trust Co. vs. Ringwood Co., 160 A. 824. Mer- 
ritt Lane, of Newark (Merritt Lane, and E. M. Camerson, Jr., of 
counsel), for complainant. Whiting & Moore, of Newark (Borden D. 
Whiting, of Newark, of counsel), for defendant. 


New York. 


Law providing that “every pharmacy shall be owned by a licensed 
pharmacist” held unconstitutional. As reported in The Corporation 
Journal for March, 1931, page 346, the New York Supreme Court, 
Erie County, granted, in this cause, plaintiff’s motion for judgment 
“declaring that so much of sections 1352 and 1354 of the Education 
Law which forbids the issuance of a certificate of ownership by 
anyone not a licensed pharmacist, to be unconstitutional, as in con- 
travention of the 14th Amendment of the Federal Constitution.” On 
June 29, 1932, the New York Supreme Court, Appellate Division, 
Fourth Department, affirms, per curiam, the order reading: “Judg- 
ment affirmed with costs on the authority of Liggett Co. vs. Bald- 
ridge, 278 U. S. 105 [The Corporation Journal, January, 1929, page 
322], by which decision we feel bound, inasmuch as we find no 
facts or circumstances of substance differentiating the two cases. 
All concur, except Edgcomb, J., and Thompson, J., who dissent and 
vote for reversal on the law and for dismissal of the complaint upon 
the reasoning contained in the opinion of Lewis, J., in Hauges vs. 
Lascoff, 140 Misc. 811 [252 N. Y. Sup. 81—Supreme Court, Oneida 
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County, September, 1931].” An appeal has been taken by the Attor- 
ney General to the Court of Appeals. Hyman Pratter vs. Lascoff 
and others, constituting the New York State Board of Pharmacy. 






South Dakota. 


Stockholders superadded liability for corporate debts provided for 
in corporation’s charter creates a contractual liability to which stock- 
holder must respond. Action, in Wisconsin courts, by receiver for 
an insolvent South Dakota corporation to recover a superadded lia- 
bility (equal to par value of stock held, for corporate debts, to be 
enforced by assessment) imposed on the stockholders thereof by the 
articles of incorporation. The South Dakota statutes do not provide 
for the so-called double liability on stock of ordinary business corpo- 
rations; the provision in the corporation’s articles, here, was not re- 
peated on the stock certificates, nor is mention made thereon of such 
provision, specifically, but it is stated thereon that the certificate is 
issued under the provision of the particular article that details the 
double liability. In the court below demurrer to the complaint was 
overruled ; on appeal, the order was affirmed by the Supreme Court 
of Wisconsin, thus holding that not only may the plaintiff “prose- 
cute his suit” but that he may do so “in the courts of this state.” 
On the question of the stockholder’s contract the court says: “To 
us it seems fundamental that, regardless of statutory authority there- 
for, the stockholders of a corporation may agree to be liable for the 
superadded liability that the terms of article VI of the corporate 
articles impose, and that, when the articles themselves provide for 
that liability, every holder of the stock agrees to it, actually or pre- 
sumably, and that he thereby becomes bound to respond as he has 
agreed. This makes the provision a contractual obligation. If a 
statute prohibited such an obligation, of course that would defeat 
it, but, as there is none such, the obligation is lawfully imposed.” 
Good vs. Starker, 242 N. W. 204. Bagley, Spohn, Ross & Stevens, 
of Madison, for appellant. James E. Trask, of St. Paul, Minn., N. O. 
Varnum, of Hudson, and Oscar Hallam, of St. Paul, Minn., for 
respondent. 


Washington. 


Unfair competition; similarity of corporate name; on the use of a 
family surname as part of a trade name. This case, in the United 
States District Court, W. D. Washington, N. D., (51 F. (2d) 357) 
was digested quite fully in The Corporation Journal for December, 
1931, page 59. Modifying the decree by adding a further restricting 
clause but striking therefrom the provision in reference to an ac- 
counting for damages the United States Circuit Court of Appeals, 
Ninth Circuit, affirms. Horlick’s Malted Milk Corporation vs. Hor- 
luck’s, Inc., 59 F. (2d) 13. Edward S. Rogers and William T. 
Woodson, both of Chicago, Ill., and Thomas M. Askren, of Seattle, 
for appellant and cross-appellee. C. A. Reynolds, Harry Ballinger, 
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Charles T. Hutson, and Geo. Boldt, all of Seattle, for appellee and 
cross-appellant (Horluck’s, Inc.). 


Foreign Corporations 


Arkansas. 


A leasing contract entered into in New York covering licensing of 
a talking-picture machine and its installation in an Arkansas theater 
does not constitute doing business in Arkansas. A corporation, for- 
eign to Arkansas and not licensed to do business in that state is 
suing on a contract, entered into in New York following the taking 
of an order by its representative in Arkansas, covering the lease for 
a term of years of one of its talking-picture machines, to be shipped 
f.o.b. New York, and installed by it in an Arkansas theater, the 
lessor thereafter to inspect, to supply worn or broken parts and keep 
the machine in repair for proper functioning. Demurrer to the 
complaint, on the ground that the complainant is an unlicensed for- 
eign corporation doing intrastate business (as evidenced by this 
transaction) in Arkansas and so incompetent to bring the suit, was 
sustained by the court below, which after going to trial on defend- 
ant’s cross-complaint rendered judgment thereon in his favor. This 
appeal is from that judgment. The Supreme Court of Arkansas 
reverses and the cause is remanded for a new trial on the merits of 
complainant’s demands, including damages, not included in the cross- 
complaint and answer thereto, and which it has standing to press, 
and of defendant’s cross-complaint. The court holds the transaction 
to be one in interstate commerce, obviously so to the extent of the 
mere leasing and installation, for it is unable to draw a distinction 
between a sale and a lease, and “in principle, we cannot see why an 
agreement for inspection and repairs of the machinery after being 
installed would take the contract of sale or lease out of the protection 
of the commerce clause of the Federal constitution.” General Talk- 
ing Pictures Corporation vs. Shea, 49 S. W. (2d) 359. Ephraim 
Berliner and Morton Roth, both of New York Citv, George D. Hes- 
ter, of Dumas, DeWitt Poe, of McGehee, and Rose Hemingway, 
Cantrell & Loughborough, of Little Rock, for appellant. William- 
son & Williamson, of Monticello, for appellee. 


General. 


Action in New York courts against alien corporation on account 
alleged loss by Kansas resident on voyage on corporation’s steamer 
between foreign ports. Defendant here is a Canadian corporation; 
plaintiff is a resident of Kansas; a loss of baggage is alleged, while 
plaintiff was a passenger on one of defendant’s boats on a voyage 
from Cherbourg to Montreal. Defendant appeared generally, and 
answered (City Court of New York, New York County) ; motion to 
dismiss the action for want of jurisdiction on the part of New York 
courts denied; New York Supreme Court, Appellate Term, First 
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Department, affirms. Is it an unreasonable, and so, unconstitutional, 
burden on foreign commerce to require defendant to respond in New 
York courts? The constitutional inhibition against regulating, and 
so, burdenirig, foreign commerce, by a state, relates to commerce be- 
tween the United States and foreign countries,—it does not run to 
commerce between foreign countries. If it were clear, as it is not 
by the record, that defendant’s sole business in New York involves 
transactions between the United States and foreign countries, such 
an action as is this would impose a burden, some burden, on such 
commerce; but if it engages in New York additionally, in business 
involving commerce between foreign countries, is it a burden on 
commerce between the United States and a foreign nation to com- 
pel defendant to defend in an action which has nothing to do with 
such commerce but with commerce between two foreign countries? 
“Tt is at least doubtful” ventures the court which, however, finds 
it unnecessary to answer the question because, so it says, the prohi- 
bition against burdening is not absolute, and “so far as we know, it 
has never been held an unreasonable burden upon a carrier to require 
it to defend in a jurisdiction where it has been properly served or 
where it has voluntarily appeared, when the only alternative is to 
require the plaintiff, a citizen of this country, to resort to the courts 
of a foreign country for relief. * * * The hardship to plaintiff 
might be greater, if the consequence of a contrary decision would be 
to send her to Australia or South Africa for relief. But we think it 
enough to justify our ruling that she would otherwise be compelled 
to resort to the courts of even a neighboring country.” Brown vs. 
Canadian Pac. Ry. Co., 256 N. Y. Sup. 294. Hardin, Hess & Eder, 
of New York City (Harold B. Elgar and Frank Rashap, both of New 
York City, of counsel), for appellant. Morris M. Winkler, of New 
York City (Jacob Zelenko, of New York City, of counsel), for 
respondent. 


Georgia. 

Soliciting business by agent, merely, does not constitute doing 
business by foreign corporation. The business of the Virginia corpo- 
ration here involved is that of placing loans. It had a soliciting - 
agent in Georgia, bearing the expenses of his office in Atlanta; the 
agent does no closing, placing, or collecting ; he makes no contracts 
or agreements: he solicits business, merely. Otherwise than thus 
the company is not engaged in business in Georgia. Citing and rely- 
ing largely on Vicksburg, S. & P. Ry. vs. De Bow, 148 Ga. 738, 98 
S. E. 381 (Georgia Supreme Court), the Court of Appeals of Georgia, 
Division No. 1, says that this does not constitute “doing business” in 
Georgia and affirms the judgment below in favor of defendant on 
the plea of the jurisdiction and on the traverse to the return of serv- 
ice. Smith vs. Nolting First Mortgage Corporation, 164 S. E. 219. 


Roy S. Drennan, of Atlanta, for plaintiff in error. Wm. P. Kennedy 
and Pearce Matthews, both of Atlanta, for defendant in error. 
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Mississippi. 

No special appearances in courts of Mississippi, Action against 
an Alabama corporation engaged in building a bridge in Mississippi, 
for damages on account of the alleged wrongful death of an em- 
ployee. Sadaisena was served in Mississippi on an officer of the 
corporation. An appearance was made to file a motion to quash the 
service and a plea in abatement on the ground that the summons 
was illegally served. The motion was sustained, and the cause dis- 
missed, below. The Supreme Court of Mississippi reverses and 
remands. The cause of action being transitory, and the principal 
defendant a foreign corporation, the action is not localized, but is 
maintainable in any county of the state “in which the defendant or 
any of them may be found.” The court below has jurisdiction of 
the subject matter. The appellate court says: “There are no spe- 
cial appearances in the courts of this state, and by their motion to 
quash the process the appellees brought themselves into the circuit 
court of Lee County ‘to the same extent and with all the rights that 
they would have as a result of being legally served with process’ 
within the county; and by so doing they entered their appearance 
to the succeeding term of the court.” Arnett et al. vs. Carol C. & 
Fred R. Smith, Inc., et al., 142 So. 478. Blair & Anderson, of Tupelo, 
and Powell, Harper & Jiggitts, of Jackson, for appellants. Leftwich 
& Tubb, of Aberdeen, for appellees. 


New York. 


Right of stockholder to examine in New York books and records 
of foreign corporation there kept. Application for preemptory man- 
damus order as indicated by the foregoing caption is granted by the 
New York Supreme Court, New York County. The case of Matter 
of Rappleye, 43 App. Div. 84, 85, 59 N. Y. S. 338, appeal dismissed, 
161 N. Y. 615, 55 N. E. 1100, was called to the attention of the court 
as being authority for the proposition the Supreme Court has no 
jurisdiction “to compel an inspection of the books of a foreign corpo- 
ration.” Discussing the case the court concludes that “the problem 
raised in the Rappleye case has not yet been squarely decided in 
this state.” This being so, the court feels that there is no question 
but “that the convenience, both of petitioner and of respondent, dic- 
tates that the books and records which are in New York City should 
be examined there.” Rogers vs. American Tobacco Co., 257 N. Y. S. 
321. Richard Reid Rogers, of New York City, in sua persona. Chad- 
bourne, Stanchfield & Levy, of New York City, for respondent. 


Oklahoma. 


Selling, hanging, and local agent collecting for, electric signs, con- 
stitutes “doing business” by foreign corporation. Holding that serv- 
ice of process against a Texas corporation was good, because the 
corporation was “doing business” in Oklahoma, the Oklahoma Su- 
preme Court sustains the lower court in accepting jurisdiction and 
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affirms the judgment on the merits against defendants, of whom 
the corporation was one. The corporation manufactures and sells 
electric signs, in and from Texas. A soliciting agent seeks and takes 
orders in Oklahoma; orders are sent to company’s office in Texas 
for acceptance or rejection; signs are shipped f.o.b. Texas, the com- 
pany retaining title until paid for; some times the’ agent hangs the 
ordered sign, and some times he supervises the hanging,—at other 
times, apparently, the customer does his own hanging; on occasion 
the agent makes collections of both regular and delinquent payments. 
As stated, such activity constitutes the doing of a local business in 
Oklahoma. Clement et al. vs. Coon et al., Commerce Clearing 
House Court Decisions Reporting Service, Requisition No. 70872. 



































Tennessee. 





On the domesticating in Tennessee of a foreign corporation. Be- 
low, a Delaware corporation was denied the right to sue on a con- 
tract in the Tennessee courts on the ground that it had not been 
authorized to do business in the state. The corporation had filed 
with the Secretary of State of Tennessee a copy of what was stated 
to be its certificate of incorporation “now on file in the office of said 
company,” properly authenticated by its secretary, and bearing the 
corporate seal; it did not include any endorsement or certificate by 
any public official that the certificate of incorporation had been filed 
or recorded. The Tennessee law provides that to the end that a 
foreign corporation may become domesticated it shall “file in the 
office of the Secretary of State a copy of its charter” and pay the 
prescribed fees. The record shows that the name of the company 
here involved has never been included in the published list of domes- 
ticated foreign corporations promulgated by the Tennessee Secre- 
tary of State. The Tennessee Supreme Court reverses the judgment 
below and enters a decree for the amount sued for, with interest and 
costs, it having been conceded that complainant is entitled to recover 
if it is authorized to do business in Tennessee. The court says that 
there has been a bona fide attempt to comply with the local law and 
substantial compliance therewith; the certificate of incorporation is 
“the charter” within the meaning of the Tennessee statute; no offi- 
cial certification of filing or recording in Delaware is necessary ; cor- 
porate existence as a Delaware corporation is not in issue on the 
record because of certain stipulations, because of unchallenged alle- 
gations in the bill, and because the contract itself was with complain- 
ant as a corporation; omission from the Secretary of State’s lists 
cannot alter complainant’s rights. The J. R. Watkins Company vs. 
Jesse Wilson et al., Commerce Clearing House Court Decisions 
Reporting Service, Requisition No. 69053. 
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Taxation 


Alabama. 


Franchise tax of foreign corporation based on capital employed in 
state, such capital consisting of imported goods, held valid. A New 
York corporation, licensed to do business in Alabama, imports nitrate 
of soda. Large quantities come in through the port of Mobile, in 
100 Ib. bags. The bags are stored, as received, and sold and delivered 
in “original packages.” The annual franchise tax on foreign corpo- 
rations is based on the amount of capital employed in the state. In 
the instant case the franchise tax for 1930, here questioned, was 
based on the value of the imported nitrate of soda in Alabama ware- 
houses on December 31, 1929, no other measurable capital of the 
corporation being employed in the state. The tax was contested on 
the theory that it constituted a tax on imports the right to impose 
which is denied to a state by the Federal constitution. The Supreme 
Court of Alabama sustains the tax, reversing the judgment of the 
court below which “indirectly accepted the theory.” The court says: 
“The statute here under review has no reference to imports, but is 
merely of a general character relating to the fixation of the amount 
of a franchise tax upon foreign corporations doing business in this 
state. The matter of imports is entirely incidental, only indirectly 
and remotely affected by reason of the business conducted.” State 
vs. Anglo-Chilean Nitrate Sales Corporation, 142 So. 87. Thos. E. 
Knight, Jr., Atty. Gen., and Frontis H. Moore, Asst. Atty. Gen., for 
the state. Lange, Simpson & Brantley, of Birmingham, for appellee. 


California. 


No filing fee required for articles of incorporation to extent of non 
par stock. On August 10, 1932, the California Supreme Court made 
final an alternative writ of mandate directed to the Secretary of 
State ordering him to file the articles of incorporation of a California 
corporation providing for 1,000,000 shares of non par stock without 
payment of the $1,000 fee demanded by him. The court says that 
whereas Section 409, subdivision 5, of the Political Code, stating the 
fees required for filing articles of incorporation, graduates these in 
accordance with the amount of “capital stock,” by “a strange legisla- 
tive oversight,” Section 290d of the Civil Code, fixing a $10 per share 
valuation on non par stock for original filing fee purposes, having 
been repealed, the statutes now contain no provision setting a valua- 
tion on non par stock. Attention is called to the fact that “there is, 
however, a provision (Pol. Code, sec. 409, subd. 7) for the valuation 
of such shares upon the filing ‘of amended articles abolishing par 
stock and authorizing the issuance of non par stock, or authorizing 
the issuance of additional shares of non par stock.” The court states: 
“The question presented by these facts may be simply stated—is the 
Secretary of State entitled to collect a fee which is not required by 
the statutes prescribing fees? Obviously the answer is no. * * 
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It necessarily follows that respondent has no authority to demand a 
filing fee of $1,000, and that it is his duty to file said articles forth- 
with.” McCann et al. (incorporators of Lincoln Shares Corporation), 
petitioners, vs. Jordan, Secretary of State, Commerce Clearing House 
Court Decisions Reporting Service, Requisition No. 72037. 


Florida. 


State chain store license tax act held valid. The taxing act here 
questioned is Chapter 15624, Laws of Florida, 1931. The annual 
license tax for one store is $5.00; for each additional store, to and 
including fifteen stores in all, under the same general management, 
etc., if located in one county, the fee prescribed by the statute is 
$10.00,—if located in different counties, it is $15.00; fee advances, 
graduated according to the increase in the number of stores, to $40 
for each store in excess of 75 stores, if all are located in one county, 
or $50 for each additional store in excess of 75 stores if such are lo- 
cated in different counties. The Supreme Court of Florida, after 
saying that it may be entirely possible that Columbus provisioned 
the Pinta, the Nina, and the Santa Maria from a chain store when he 
set out on his famous voyage in 1492, affirms the judgment below 
dismissing the bill, and upholds the taxing act against all contrary 
contentions advanced. Two justices dissent. Louis K. Liggett Co. 
et al. vs. Amos, State Comptroller, et al., 141 So. 153. Kay, Adams, 
Ragland & Kurz, of Jacksonville, for appellants. Cary D. Landis, 
Atty. Gen., and H. E. Carter, Asst. Atty. Gen., for appellees. 


General. 


Copyright and patent royalties not immune from state taxation as 
an unconstitutional interference with or burdening of a United States 
instrumentality. On the front cover of The Corporation Journal for 
June, 1928, appeared the following: “On May 14, 1928, the United 
States Supreme Court, in Long, Commissioner of Corporations and 
Taxation of Massachusetts, vs. Rockwood, 277 U. S. 142, held in 
another five to four decision, that the effort of Massachusetts to tax, 
as income, royalties received by one of her citizens for the use of 
patents issued to him by the United States amounts to the imposition 
of a tax on the patent right itself and is prohibited by the Federal 
Constitution. By analogy copyright royalties would appear to be 
immune from income tax under any state law.” On May 16, 1932, in 
Fox Film Corporation vs. Doyal et al., 286 U. S. 123, the United 
States Supreme Court, affirming the judgment below, upholds the 
right of Georgia to include in the measure of its gross receipts tax 
(being an occupation privilege tax, Georgia Laws, 1929, page 103) 
royalties received on account of the licensing of copyrighted —— 
pictures. The Court says that the right granted by copyright “1 
not a franchise or privilege to be exercised _on behalf of the Cait 
ment or in performing a function of the Government.” “After the 
copyright has been granted the Government has no interest in any 
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action under it save the general one that its laws shall be obeyed.” 
Subsequent operations of the owner “are manifestly not the opera- 
tions of the Government.” “A tax upon the gains derived from such 
operations is not a tax upon the exertion of any governmental func- 
tion.” As “in this respect royalties from copyrights stand in the 
same position as royalties from the use of patent rights” and as the 
present holding cannot be reconciled with the decision in Long vs. 
Rockwood, referred to above, “that case is definitely overruled.” 
(Appearances: William A. Sutherland, of Atlanta, Ga., for appel- 
lant; Orville A. Park, of Macon, Ga., for appellees.) 


Michigan. 


Franchise taxes assessed after appointment of receiver for periods 
during receivership are collectible from receiver. It was said in The 
Corporation Journal for December, 1931, at page 66, relative to the 
decision of the court below, in this case: “Here, a receiver operated 
the business of a Michigan mercantile company for nearly four years ; 
then all mercantile assets were sold. The question: During the 
period of operation did the receiver become obligated to pay the 
Michigan annual franchise tax, assessed subsequent to his appoint- 
ment, for and on behalf of the corporation? The United States 
Circuit Court of Appeals, Sixth Circuit, reversing the court below, 
answers the question in the negative. 52 F. (2d) 842. * * * The 
ruling is contrary to that made by the Michigan Supreme Court in 
the Detroit Properties Corporation case (236 N. W. 850—The Cor- 
poration Journal for November, 1931, page 42).” The United States 
Supreme Court, on May 16, 1932, reverses, thus answering the ques- 
tion in the affirmative. The court notes the distinctions that have 
been drawn between receivers appointed to carry on the business 
of a corporation with a view to the continuance of its corporate life, 
and receivers appointed in aid of the dissolution of the corporation 
or the liquidation of its business; also, those between taxes on a 
franchise to exist as a corporation and a franchise for transacting 
business—that is, between a franchise to “be” and a franchise to 
“do”—(1) doing, by the regularly appointed officers, (2) doing, even 
by a receiver, and (3) mere privilege of doing, though nothing be 
actually done. Here, a Michigan statute being in question, if the 
Michigan courts have spoken, in this direction, such courts have pro- 
nounced the final word. They have spoken in the Detroit Properties 
case, supra; there the state’s highest court held that the tax is im- 
posed on the privilege to “do.” “We hold, therefore, in submission 
to the local law, that the corporation, the Worden Grocer Company, 
was still subject to the tax though it was in the hands of a receiver.” 
“If the receivership were to be viewed as equivalent to one for the 
liquidation of the business, the result would not be different, and 
this for the reason, without considering any other, that it was not 
such a receivership when the suit was instituted. It was then, as 
we have pointed out, a receivership for the conservation of the assets 
of a corporation believed to be completely solvent.” Differentiating 
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United States vs. Whitridge, 231 U. S. 144 (a federal excise tax 
measured by the fruits of doing business, was involved) the court 
says: .“The tax in controversy (here) is a State tax, and is laid 
not on the doing of business, but on the mere privilege to do it. The 
State decision as to its meaning would control in case of conflict, 
but conflict there is none.” Michigan vs. Michigan Trust Co,, Re- 
ceiver, 52 S. Ct. 512. Edward A. Bilitzke and Paul W. Voorhies, 
both of Lansing, for petitioner. Benjamin P. Merrick, of Grand 
Rapids, for respondent. 


Mississippi. 


Including in gross income for income tax, income earned without 
the state in case of resident individual though such income is ex- 
cluded in case of domestic corporation is sustained. Here, the United 
States Supreme Court affirms the decision of the Mississippi Su- 
preme Court—as indicated by the caption. In our digest of the 
decision of the state court (The Corporation Journal for February, 
1932, page 113) we said: “Under the Mississippi income tax law as 
enacted in 1924 there was included in gross income for purposes of 
the tax on both resident individuals and domestic corporations income 
wholly derived from sources without the state. By amendment in 
1928 such income was excluded from taxable gross income when 
received by domestic corporations.” The state court in upholding 
the taxing statute said that it was not necessary to decide whether 
or not the 1928 amendment is constitutional because if it were held 
unconstitutional the then unamended 1924 Act would be in force 
and under that act the complaining taxpayer would still be liable 
for the questioned tax. However, the United States Supreme Court 
says: “But the Constitution, which guarantees rights and immuni- 
ties to the citizen, likewise insures to him the privilege of having 
those rights and immunities judicially declared and protected when 
such judicial action is properly invoked.” And, in conclusion on this 
point : “We therefore conclude that the purported non-federal ground 
put forward by the state court for its refusal to decide the consti- 
tutional question was unsubstantial and illusory, and that the appel- 
lant may invoke the jurisdiction of this Court to decide the question.” 
And finally the court, holding that the statute does not violate the 
equal protection clause of the Fourteenth Amendment of the Federal 
Constitution, says that such clause “does not require the state to 
maintain a rigid rule of equal taxation, to resort to close distinctions, 
or to maintain a precise scientific uniformity ; and possible differences 
in tax burdens not shown to be arbitrary or capricious, do not fall 
within constitutional prohibitions.” Lawrence vs. State Tax Com- 
mission of Mississippi, 52 S. Ct. 556. Wm.H. Watkins, of Jackson, 
for appellants. J. A. Lauderdale, of Jackson, for appellee. 
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CORPORATE MEETINGS HELD 


During the past month or so meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Great Atlantic & Pacific Tea Co. Lehigh Valley Coal Sales Co. 
Curtiss-Wright Corporation Postal Telegraph and Cable Co. 
Remington Rand, Inc. Derby Oil & Refining Corp. 
Union Tobacco Company Interlake Steamship Company 
Associated Rayon Corporation General Aviation Corporation 
Virginia-Carolina Chemical Corp. American Dairies Incorporated 
Western Public Service Company Mountain Producers Corp. 
American Austin Car Company, Inc. Vulcan Detinning Company 
Commonwealth and Southern Corp. Flour Mills of America, Inc. 
Northern States Power Company Andes Copper Mining Company 
Allis-Chalmers Manufacturing Co. Continental Oil Company 
International Railways of C. A. Standard Gas & Electric Corp. 
International Telephone & Telegraph Corporation 
Standard International Securities Corporation 
United Cigar Stores Company of America 


Some Important Matters for 
October and November 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters requiring attention from time to time, furnish- 
ing information regarding forms, practices and rulings. 


Georcia—Certified Statement for Registration due on or before No- 
vember 1.—Domestic and Foreign Corporations. 


New Yorx—Supplementary Franchise Tax Return (Form 60CT) due 
on or before November 30.—Domestic and Foreign Corporations. 


NortH Carotrina—Annual Franchise Tax due on or before October 1, 
or within thirty days after date of notice if not mailed prior to 
September 15.—Domestic and Foreign Corporations. 


Ruope Istanp—Semi-Annual Report to Chief Factory Inspector due 
during April and October.—Domestic and Foreign Corporations 
employing five or more persons in Rhode Island. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its. business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to batons of The Journal: 
Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation 
in the hands of business employes or others not trained in the 
matters involved. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief sum- 
mary of the statutory requirements, procedure and costs of incor- 
poration, completely revised to reflect the changes made by the 
amendments of 1931. 


Incorporation in Canada Under the Dominion Act. Explains the pro- 
cedure for incorporation of Canadian companies, the requirements, 
taxes, maintenance of office, etc., and all the special features of the 
Dominion Companies Act. Attorneys with a client who may, be- 
cause of tariff barriers, be considering the organization of a Cana- 
dian company to conduct the company’s Canadian or export 
business, will find this pamphlet extremely useful. 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 

What Constitutes Doing Business. (Revised to April, 1930.) A 208-page 
book containing brief digests of decisions selected from those in 
the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them accessible also 
by either case name or topic. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 


Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in o> language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also find this pamphlet useful when considering the matter 
of what state to choose for incorporation of a client’s business. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests 
for stock transfer are divided and how the principal requirements 
for each classification may be determined, either by the transfer 
agent or the individual desiring transfer made. 
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The Modern Corporation 
and Private Property 


By A. A. BERLE, JR., and Garpiner C. MEANS 


THE CORPORATE REVOLUTION 


“It is the essence of revolutions of the more silent sort that they 
are unrecognized until they are far advanced. This was the 
case with the so-called ‘industrial revolution’ and is the case 
with the corporate revolution through which we are at present 
passing. 

“The translation of perhaps two thirds of the industrial wealth 
of the country from individual ownership to ownership by the 
large, publicly financed corporations vitally changes the lives 
of property owners, the lives of workers, and the methods of 
property tenure. The divorce of ownership from control conse- 
quent on that process almost necessarily involves a new form 
of economic organization of society.” 


This Book is an Essential to the Understanding of 
Our Modern Economy, of the Organizing of Enter- 
prise, and of the Problems of Investments. 


The authors of this volume are well known in their respective 
fields. Mr. Berle is a practicing corporation lawyer, a member 
of the New York Bar, author of “Studies in the Law of Corpo- 
ration Finance” and other works, and Professor of Corporation 
Finance at the School of Law, Columbia University. Mr. Means 
is an economist, joint author of “The Holding Company,” whose 
writings include his frequently quoted study of America’s “200 
Largest Corporations,” part of which is reproduced in the pres- 
ent volume. He is also a member of the Staff of the School of 
Law, Columbia University. 


409 Pages—Price $4.50 Patronize Your Local Book Store 
Published by 


NEW YORK CHICAGO 
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When the Supreme Court of the 
United States has spoken, 
question, for other courts, is 
settled. 


Yet you remember when ewrers 
went months before occing f 
ports of opinions handed down by 
the Supreme Court in cases 
that made big news for papers. 


You remember when the fact that 
the Supreme Court had before it for 
decision in the near future a case 
involving the very point on which 
you were called upon to give advice 
or decide a course of action for a 
client might easily not be known to 
you at all unless the case had a 
public interest. 


Not so any more. 


The Supreme Court Service - 
gee Corporation Trust 

Seege you as up-to-the-minute on the 
docket of the nation’s highest court, 
on the progress of every case before 
the court, on the arguments, mo- 
tions, orders and decisions, as if 
you were present personally at the 
Court’s sessions. 


No law office with important prac- 
tice should be jacking in this im- 
portant information. No law lib 
should be incomplete as to 
up-to-the-minute source of informa- 
tion about the most important court 
in the country. 


Its price Ber full term of the court 
s but $50. Write or telephone, 
this fay, the nearest office for more 
detailed information. 
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